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Copyright's Topography 1983 been done on how courts decide fair use claims 5 and others are studying copyright registrations, 6 but other than that the field stands empty. 7 Who files copyright cases? What kinds of works are involved-software, books, music, film? What claims are made? How many cases go to trial? What remedies are awarded? Are some courts more favorable to claimants? No one knows the answer to these and other fundamental questions about the workings of our copyright system. This deficiency is in sharp contrast to the empirical studies done on patent litigation, which have been numerous, deep, and varied. (2014) (examining both the geographic and demographic nature of copyright registrants and concluding that firms often register "motion pictures, serials, and computer files" whereas individuals tend to register "text and music").
7. Note, however, that scholars have done some interesting and fruitful empirical work in copyright outside the litigation context. See generally Christopher Buccafusco & Christopher Jon Sprigman, The Creativity Effect, 78 U. CHI. L. REV. 31 (2011) (demonstrating the existence of a "creativity effect," a valuation anomaly that is distinct from and more intense than the traditional endowment effect, whereby creators of work value their creations substantially more than buyers or mere owners of the work); Peter DiCola This Article is a first step in addressing the absence of empirical research on copyright litigation. It presents the results of a study of almost one thousand copyright cases-and by "cases" we mean not published judicial opinions, but actual dockets and the complaints and other documents they contain. 9 We examined the dockets, read the pleadings, and coded 46 different fields and 125 different variables in each case. The result is a topography of copyright litigation, a broad look at the legal landscape in which copyright disputes are resolved. Our goal in taking such a broad-brush approach is to provide both a basis for an overall understanding of copyright litigation and a foundation for future research on more specific topics. (Future researchers may access our data at copyrightlawdata.com.)
That said, even this initial foray has produced some interesting results. We confirm the popular belief that the Central District of California and Southern District of New York are "hot districts" for copyright cases, but the data indicate that cases in those districts are less likely to result in a plaintiff win. We find that while copyright cases are no more likely to get contentious than other civil litigation, when they do get contentious, they get very contentious-resulting in significantly more docket entries, substantive rulings, and trials. Finally, we find a surprisingly high number of small firms and "low-IP" industries to be prominent (and successful) in 
Copyright's Topography 1985 litigation. 10 In contrast, major media plays a smaller role than expected, and individuals and authors are active as plaintiffs but tend to do poorly.
Of course, we focus here only on the world of litigation. Court cases represent only one component in copyright's legal regime. Some of the law's effect is felt at the ex ante incentive level, and much interaction between rightholders and users takes place through licensing rather than through litigation.
11 But "[t] he courtroom is the crucible of the law," where legal mechanisms undergo their most thorough and deliberate testing.
12
What we know about the workings of actual copyright cases tells us a great deal about the workings of copyright law overall.
The Article proceeds as follows. Part II describes the design of the study. Part III presents our descriptive data along several different dimensions: characteristics of the parties, industries, works, claims, resolutions, and remedies, to name just a few. Part IV then analyzes the descriptive data, using correlations and regressions, and explores two particular topics: key differences between copyright litigation and other civil cases, and the effect of party composition on the success rate of infringement claims.
II. Study Design
We began by identifying the relevant population: all cases filed in federal court from January 1, 2005 to December 31, 2008 13 where the "Nature of Suit" was Copyright. 14 We used Bloomberg Law's Docket 10. "Low-IP" refers to fields in which creative innovation is said to occur without much or any copyright protection. 13. We chose a multiyear period so that the data would be less influenced by fleeting trends in litigation and thus more representative of typical litigation patterns. We chose 2005 to 2008 rather than a more recent time period because we wanted to maximize the chances that the cases had terminated, as one of our goals is to study a number of variables associated with termination. And we chose federal court because federal jurisdiction over copyright claims is exclusive. See 28 U.S.C. § 1338(a) (2012).
14. Lawsuits filed in federal court are assigned a "Nature of Suit" code. We searched for cases where the code was 820, which identifies the case as involving Property Rights-Copyright. Use of this code is common in constructing litigation studies focused on a particular subject matter. See, e.g., Kesan & Ball, supra note 8, at 260 nn.177-78 (using code 830 for cases involving Property Rights-Patent). While this methodology may miss some copyright cases that were not properly identified as 820 cases, the number is likely negligible. For each case, including those not coded in depth, we used a computer-automated script to extract the case name, the filing date, the docket number, the name of the court in which the case was filed, the name of the judge, the names of the parties, and a hyperlink to the case's docket on Bloomberg Law. Then we coded the randomly selected cases by hand in two stages-first focusing on the content of the latest-filed complaint and then focusing on the other docket entries in the case. 18 A complete list of fields coded and the data category for each field is available in Appendix A. 16. We discarded 111 cases because no complaint was available (on Bloomberg or on PACER), 8 cases because they had been misidentified as copyright cases, and 1 case because it was duplicative of a case already in the data set (having been transferred from one district to another and assigned a new docket number). Of the 111 cases for which no complaint was available, 43 were filed in 2005, 33 were filed in 2006, 34 were filed in 2007, and 1 was filed in 2008. Most were filed in various divisions of the Central District of California (72 cases) with the next-highest number being filed in the Southern District of New York (9 cases). Only 3 were filed in the Northern District of California.
17. This distribution mirrors the filing intensity of File Sharing cases, with most of those cases being filed in the earlier years of the period we studied. 63, 113-14 (2008) (explaining that the best practice for measuring and quantifying the reliability of intercoder agreement is to use a coefficient such as Cohen's Kappa, which measures the reliability of agreement between coders and controls for agreement that occurs purely by chance). Cohen's Kappa ranges from 0 to 1, with numbers near 1 indicating a higher degree of reliability. Id. Our Cohen's Kappa for the coded variables ranged from 1, which equates to "perfect agreement," to 0.799, which translates to "substantial agreement." Anthony J. Viera & Joanne M. Garrett, Understanding Interobserver Agreement: The Kappa Statistic, 37 FAM. MED. 360, 361-62 & tbl. 2 (2005) . The mean Cohen's Kappa was 0.931, which equates to "almost perfect agreement." Id. at 362 tbl.2. While the few disagreements were resolved, this level of intercoder agreement both provided information about the reliability of the data measurement system being used and facilitated feedback between the coders to ensure even greater reliability.
2014]
Copyright's Topography 1987
A. The Complaint
We began with the latest-filed complaint for each case. 19 We first coded the characteristics of the parties: the number of plaintiffs, number of defendants, and number of defendants that the plaintiffs identified as "Does." We then added the industries for plaintiff and defendant 20 as well as their sizes-either individuals, small firms, or Fortune 1000 companies (and their subsidiaries). 21 We also coded whether any of the plaintiffs was the author of the copyrighted work or works. 22 Next, we coded information on the copyrighted works at issue in the case: the number of works and their subject matter. 23 We also used the subject-matter classification to generate a binary field called "high 19 . The latest filed and available complaint was used when coding; however, when tallying the number of parties, we would include any party named in any complaint, regardless of when it was filed.
20. The coding for industry focused on the industry of the largest plaintiff or defendant, not the industry of the copyrighted work or works at issue. For some cases, these were one and the same; for others, they were different.
21. If there were multiple plaintiffs or defendants, size was coded based on the largest plaintiff and largest defendant. Doe defendants were coded as individuals. The Fortune 1000 size classification was based on the Fortune 1000 list for the year the case was filed. The Small Firm category included any party that was not an individual or a Fortune 1000 company (or subsidiary). That might seem to stretch the meaning of the term "small firm," but in fact such parties were almost always private-sector entities; the only exceptions involved one case with a public-sector plaintiff (a New York county) and two with public-sector defendants (a school district and a Texas city). That said, Small Firm would also include companies whose revenues are sufficient to put them in the top 1,000, but which are kept off Fortune's list for other reasons (e.g., because the firms do not file with any U.S. government agency). See How We Pick the 500, CNN MONEY, http://money.cnn.com/magazines/fortune/global500/2013/faq/ (noting that to make the Fortune 500 list companies "must publish financial data and report part or all of their figures to a government agency").
22. While coding, we called this field "Plaintiff_Creator," but "author" accurately describes the coding criteria, so we use the latter term here.
23. Our subject-matter categories were initially based on the Copyright Act's statutory classifications in 17 U.S.C. § 102(a) (2012), but we then broke down those categories into more specific subsets. Our reasoning is that the Copyright Act's statutory scheme sometimes combines dissimilar works into one category. For example, the Act considers both books and software to be "Literary Works." See id. § 101 (providing a definition of "Literary works" that includes software because the work may be expressed in "words, numbers, or other verbal or numerical symbols . . . regardless of the nature of the material objects"); see also 37 C.F.R. § 202.3(b)(i) (2008) (instructing that "Class TX" includes "all published and unpublished nondramatic literary works"). So it made sense to take a more granular approach. If multiple subject matters were at issue, then subject matter was coded as Multiple-Musical Work and Sound Recording, Multiple-Website, or Multiple-Other. The specific subject matter of the work at issue was determined by looking at the description in the complaint and, if attached, the copyright registration. Although we had hoped to compare our data to data from Copyright Office registrations, the Copyright Office uses a smaller (and frankly less illuminating) set of subject matter categories: nondramatic literary works, works of performing arts, works of visual arts, sound recordings, and serial works (i.e., periodicals). authorship," as distinguished from "low authorship" works that require effort but little creativity. 24 We then looked into the overall nature and purpose of the suit. We began by determining whether the complaint involved a declaratory judgment, in which the plaintiff was allegedly threatened with a claim of infringement by the defendant. 25 We also recorded whether the complaint included a dispute over copyright ownership and any claims based on state law or foreign copyright. 26 We next identified the particulars of each cause of action. First, we determined which specific subparts of 17 U.S.C. § 106 were the bases for any copyright infringement claims. 1870 (1990) (distinguishing between "high authorship" and "low authorship" and using the term "low authorship" to describe works that require much effort but little creativity). More recent scholarship might call these "high-IP" and "low-IP" works. See supra note 10.
25. For purposes of this study, a case was identified as involving a declaratory judgment only when the complaint alleged that the defendant had accused the plaintiff of copyright infringement. In those cases, we reversed the party coding, so that the plaintiff would be coded as defendant, claims would be coded as counterclaims, and so forth. (Other types of declaratory judgments could be at issue in any of the cases in the study, but those falling outside this definition were not coded as such.)
26. Under foreign claims we also included claims alleging infringement of a foreign work under U.S. copyright law.
27. A case could be coded as alleging a claim under a particular subsection of § 106 even if the complaint did not explicitly cite that subsection. For example, a claim would be coded under § 106(3) if the defendant was accused of "distribut[ion]" or "sale" of the copyright work. 17 U.S.C. § 106 (3) federal and state law claims alleging any likelihood of confusion or passing off), (2) breach of contract, and (3) other causes of action.
We then divided all the cases into three broad categories. We coded cases that alleged infringement via file sharing, filed by either the record or movie industry, as "File Sharing" cases. We coded cases alleging publicperformance infringement of musical works (usually by food and drink establishments) as "Performing Rights" suits-so called because a performing rights organization like ASCAP or BMI was evidently behind the suit, even if not as a named plaintiff. We identified these two categories specifically because of their abundance during the years investigated (particularly the File Sharing suits) 32 and the observed uniformity of the complaints in these types of suits. The final category-cases that did not fall into either of the other two categories-we called "Commonplace" suits.
Finally, we used the complaint to identify the remedies sought by the plaintiff. For monetary relief, we coded for both actual damages and statutory damages. 33 We also coded for whether the complaint requested an injunction. Any requests for remedies not related to copyright claims were ignored.
B. The Docket
Having finished with the complaint, we turned to the case's docket, and the other filings it contained, to collect more information on the litigation.
We first examined the docket to determine whether any defendant filed an answer, a counterclaim, or a cross-claim. We also identified cases that were consolidated or transferred, or whose filing was the result of consolidation or transferring. 34 We next identified all dispositive motions filed by either party. For example, we coded whether a party filed a motion for summary judgment 35 or motion for dismissal 36 under the Federal Rules of Civil Procedure. We also noted the number of substantive decisions made by the court-any 33. See 17 U.S.C. § 504(c)(1) (specifying that the copyright owner may elect to be awarded statutory damages up to $30,000 instead of actual damages and profits). We coded statutory damages only if the complaint specifically asked for such relief. In such cases we also accounted for whether the plaintiff sought enhanced damages for willfulness or reduced damages for innocent infringement. See id. § 504(c)(2) (providing for increased statutory damages up to $150,000 in the case of willful infringement or reduced statutory damages "not less than $200" if the infringer was unaware and had no reason to believe his activity amounted to infringement).
34. Both consolidations and transfers were coded simply as "Consolidation. We then determined the circumstances surrounding the termination of the suit. 38 We identified whether the case went to trial, and if so whether certain post-trial motions were filed and granted. The type of termination was also coded, as was the date of ultimate termination of the case. We also noted the winning party, if any.
Finally, the docket and other filings provided insight into whether any copyright remedies were awarded in the case. We coded whether an injunction was issued, even if by agreement of the parties. The specifics of the monetary remedy awarded, if any, were also coded.
III. Study Results
This Part sets forth the study's findings with regard to the information extracted from the complaints and dockets-the raw, descriptive data. (For correlations, regressions, and the accompanying analysis, see Part IV.)
We divide this description into two subparts. In subpart III(A) we cover the Commonplace cases and the Performing Rights cases, with a focus on the former, and in subpart III(B) we cover the File Sharing cases. We parse the cases this way because Commonplace and Performing Rights cases are most representative of the day-in, day-out copyright litigation that is the focus of our inquiry. In contrast, the File Sharing cases-although more numerous 39 -are unique to the time period at issue; the plaintiffs ceased filing most of these suits at the end of 2008, the last year of our study. 40 Allowing the unique, fleeting File Sharing litigation campaign to dominate the analysis would result in a distorted view of everyday, copyright litigation.
37. This was interpreted broadly to capture any instance in which a judge or magistrate judge issued an order that resolved a dispute between the parties or ruled on a motion in which the court had to take on the role of an absent party (e.g., a default judgment motion).
38. Of the 957 copyright cases ultimately coded, only 14 were still open at the time of coding. We coded the ultimate termination of the case rather than any earlier termination of a particular party.
39. The File Sharing cases constituted just over half (53.5%) of the total number of coded cases.
40. See McBride & Smith, supra note 32 (reporting on copyright owners' new initiative to fight file-sharing by working with Internet service providers rather than suing individuals). One might wonder why we studied a time period that included this particularly one-off, unrepresentative litigation campaign. As mentioned earlier, see supra note 13, we wanted to cover as recent a time period as possible, yet still study several years' worth of cases that had already terminated. With those goals in mind, choosing a time period that included the File Sharing cases was unavoidable.
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A. Commonplace and Performing Rights Cases
Although we group the Commonplace and Performing Rights cases together in this subpart, we will focus mostly on the former for two reasons. First, there are 383 Commonplace cases in our sample, versus only 62 Performing Rights cases. Second, the Performing Rights cases are very homogenous and thus can be easily described: they are filed by the owners of copyrights in musical works (mostly subsidiaries of Fortune 1000 companies), the defendants are almost always small food-and-drink establishments and their owners, the claims comprise unauthorized public performance and secondary infringement, and the cases do not go to trial (with only one exception). We will therefore use the footnotes to identify any other material or unexpected differences in the Performing Rights cases.
Complaint Content.
a. Party Characteristics.-We begin with a description of the parties involved in Commonplace copyright cases.
In terms of sheer numbers, we found that plaintiffs tend to fly solo, but defendants are sued in small groups. Table 1 sets forth those findings. As one can see, the average number of plaintiffs was 1.70. 41 The median number of plaintiffs was 1-meaning that more than half the cases involved only a single plaintiff. 42 The highest number of plaintiffs in a single suit was 71, but the second highest was 15, and only four cases had more than 10.
Counting defendants was more complicated, because a few plaintiffs sued a high number of Doe defendants (up to 2,000!) in addition to named defendants. Even without the Does, however, defendants tended to 41 Next, the size of the parties. As already mentioned, this field had three categories: Fortune 1000 companies (and their subsidiaries), individuals (including Does), and small firms (i.e., any party that did not fall into one of the other two categories). As Table 2 shows, small firms dominated as plaintiffs, constituting the largest plaintiff in 64.23% of cases. Individuals accounted for 21.41% of the remainder and Fortune 1000 companies and their subsidiaries made up only 14.36%. 44 (We also found that the author of the copyrighted work was a plaintiff in the vast majority of cases-81.72%-suggesting a lack of a widespread "copyright troll" problem.) On the defendant side of the caption, smaller firms dominated even more than they did as plaintiffs; they constituted the largest defendant 72.06% of the time. Fortune 1000 companies were a distant second, at 14.62% (which means they tend to be sued as often as they sue).
45
Individuals placed third, at 13.32%, even though Doe defendants were coded as individuals. 46 Finally, what industries are involved in copyright litigation? Table 3 provides the answer on the plaintiff side. These data convey two immediate impressions. The first is that no one industry dominated; the most litigious industry was Apparel/Fashion/Textiles, clocking in at 13.58%. Indeed, 43. At a 95% confidence level, the margin of error is ±0.37. The high number of Does seemed to result from the fact that many plaintiffs sued a manufacturer of allegedly infringing goods and then also named several Doe distributors, or vice versa.
44. In contrast to the Commonplace cases, the Performing Rights cases almost always involved a Fortune 1000 company or subsidiary as plaintiff (96.77%), with the small remainder comprising small firms. On the other side of the caption, 85.48% of Performing Rights defendants were small firms and the rest were individuals.
45. At a 95% confidence level, the margin of error for Fortune 1000 firms as plaintiffs in Commonplace cases is ±3.47% and as defendants it's ±3.50%. This means we are 95% confident that Fortune 1000 firms are plaintiffs in 10.89% to 17.83% of cases and defendants in 11.12% to 18.12%. Thus, they tend to be sued as often as they sue.
46. Coding all Doe defendants as individuals probably resulted in some overcounting of the Individual category and undercounting of the Small Firm category, as there were a few Doe defendants who were alleged to be businesses.
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Copyright's Topography 1993 each industry was within the margin of error of at least one other industry, as Chart 1 illustrates. The second impression is that although the industries high on the list include some of copyright's usual suspects, such as software and music, several others are "low-IP" industries-e.g., Architecture, Industrial Design-including the industry atop the list, Apparel/Fashion/Textiles. We will explore this point further below, in subpart IV(B).
47
Similar results are obtained when one examines the industry of the largest defendant, as displayed in Table 4 .
Once again we see Apparel/Fashion/Textiles occupying the top spot, with a mix of high-IP and low-IP industries close behind. We also see another significant clustering of industries, as Chart 2 shows. 
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Copyright's Topography 1995 b. Nature of Disputes.-We now turn to the subject matter at issue and the claims found in the Commonplace complaints. We begin with Table 5 , which reports on subject matter-the kinds of work that were the subject of the lawsuits.
As with the industry data, we see some usual suspects sharing top billing with some surprising companions. Three of the six most litigated kinds of works were low-IP: Apparel/Fashion/Textiles, Architectural Works, and Industrial Design. Together these three categories made up almost 30% of all litigated works. (A low-IP theme is clearly emerging from the data-a theme to which we will return in subpart IV(B).) Table 6 shows the number of works that were the subject of the suits. The average is 21.26, but that number is not particularly meaningful because a handful of cases claimed infringement of hundreds-or, in one case, thousands-of works, and they distort the average. (Thus the large standard deviation.) More significant is the median, which is 2.0, indicating that more than half the cases involved multiple works. This finding may have implications for the portfolio theory of intellectual property, under 2014] Copyright's Topography 1997 which firms own and exploit a collection of works whose aggregate value exceeds the sum of their individual values.
48 Next we examine the types of claims that plaintiffs make in Commonplace cases. As we see in Table 7 , the vast majority of cases (95.04%) involved claims of federal copyright infringement, with no other copyright claim. State infringement claims accompanied federal claims in less than 2% of cases, and state infringement claims stood on their own even more rarely-roughly 1 in every 400 cases. In 2.87% of cases, however, there was no infringement claim at all; instead, in these "quiet title" cases, the plaintiff merely asked the court to resolve a copyright ownership dispute. Foreign claims-claims of copyright violation under foreign law, or claims based on works that originated abroad-were uncommon as well. Infringement claims of this type occurred on their own in 2.61% of cases, and in an additional 0.26% of cases when combined with a foreign moral rights claim. Shifting to claims outside of § 106, we found allegations of secondary liability to be fairly common, occurring 26.63% of the time. In contrast, DMCA claims were rare (4.70%) and VARA claims even more so (1.31%).
The other category of claims we coded were non-copyright claims that accompanied the copyright claims, as we see in Table 9 . Trademark claims were a frequent companion, occurring in 35.25% of Commonplace cases. Breach of contract was a fellow traveler in approximately 1 in every 5 suits. And other kinds of claims-a mix of trade secret, fiduciary duty, conversion, and more-occurred 48.04% of the time. All in all, plaintiffs filed a non-copyright claim of one kind or another in 61.62% of all cases. b. Activity During the Case's Pendency.-As the Commonplace cases moved toward termination, only 3.92% were consolidated or transferred. And at least one party filed a dispositive motion-a motion that if successful would have terminated one or more copyright claims-45.93% of the time. The specific breakdown of the dispositive motions observed is set forth in Table 11. 53. The 62 Performing Rights cases are much more evenly distributed among courts, with only the Northern District of California having a percentage in the double digits (11.29%) and only twelve districts having more than 1 case.
54. As for the Performing Rights cases, we saw answers filed 51.61% of the time. If there was no answer, there was also no other motion filed by the defendant, with only one exception. The rate at which defendants failed to respond in Performing Rights cases was accordingly much higher than in Commonplace cases. Notably, in over half of the cases, neither party filed a single dispositive motion, indicating a lack of intensity in the litigation. Once a dispositive motion was filed, however, more would usually follow, as Multiple is the second-highest score on the list-18.02%, representing 69 cases.
Nor did many cases terminate through a district court's decision on a dispositive motion. Of the 377 Commonplace cases that had terminated at the time of our study, only 10.96% terminated on summary judgment, under Rules 12(b)(6) or 12(c), on a motion for default judgment, or for lack of jurisdiction. Most cases (88.86%) terminated voluntarily.
55
Two other measures of a case's intensity-how hard the parties fought-are the number of substantive, contested decisions made by the court and, to a lesser extent, the number of docket entries in a case. Both of these were observed to be quite low.
In the Commonplace cases, the median number of substantive, contested decisions made was 1. The number of such decisions ranged widely, from 0 to 117, with the mean being 2.35 and the standard deviation being 7.10. Just under half the Commonplace cases (49.35%) contained no substantive decisions, and 70.50% contained 1 or fewer.
The median number of docket entries for the Commonplace cases was 29, with the average number of docket entries being 52.11 with a standard deviation of 85.78. The number of docket entries ranged from 2 to 1,085.
Finally, very few Commonplace cases (4.24%-16 cases) went to trial. Post-jury verdict motions (judgments notwithstanding verdict or judgments as a matter of law) were filed in 6 of those cases, but the court denied them all. 56 55. For more on this data, see infra As to how the cases terminated, most of the cases (80.16%) terminated voluntarily through a settlement, agreed judgment, or voluntary dismissal. In contrast, very few terminated via trial (2.87%) or by dispositive motion (10.97%). The specific breakdown of termination is set forth in Table 12 . 58 Most cases took around a year to reach termination. Of the 377 Commonplace cases that reached termination, the median time to termination was 288 days, while the mean time to termination was 413.06 days with a standard deviation of 410.35. The range was 11 days to 2,548 motion filed in most Performing Rights cases was for default judgment-20.10% of the time, representing 13 cases; in only 6 additional cases was any other dispositive motion filed, leaving 69.35% of the cases with no dispositive motion at all. Accordingly, the number of substantive decisions stayed extremely low, with 62.9% of cases having no substantive decisions and 90.32% having 1 or fewer. Only 1 Performing Rights case went to trial.
57. As for the Performing Rights cases, the winning party breakdown is similar to the Commonplace cases, with 72.58% of the cases resulting either in a win for neither party or in an agreed judgment. One deviation from the Commonplace cases, however, is that no defendant ever won a Performing Rights case outright.
58. The terminations in Performing Rights cases were largely voluntary (70.97%) or default judgments (17.74%).
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Copyright's Topography 2003 days. Half of the cases pended for a year or less and 84.08% pended for less than two years.
59
d. Remedies Granted.-For those Commonplace cases that did terminate, an overwhelming number resulted in no remedies granted by the court, which is not surprising given that most terminated through action of the parties rather than the court. Only 23.61% saw damages or an injunction granted. And if the agreed-judgment cases are removed, the number drops even further to 8.49%.
The court granted an injunction in 22.02% (83) of the cases. Of these injunctions, the vast majority (53 of 83 cases) were the result of an agreed judgment between the parties. As for monetary damages, the distribution is shown in Table 13 . In the 14.06% of cases awarding damages, most were either regular statutory damages or agreed damage awards in consent judgments. Taking away the agreed awards, the percentage of cases resulting in damages drops to 7.69%, with regular statutory damages dominating the outcomes. 60 59. The Performing Rights cases are similar to the Commonplace cases with regard to time to termination, with a median of 308 days and a mean of 429.87. The standard deviation, however, is much lower (425.08 days) which is not surprising given that most Performing Rights cases terminated the same way, within the same time frame.
60. The Performing Rights cases saw a higher incidence of remedy awards. Of the 61 cases that terminated, injunctions were issued in 21 (34.43%). The figure drops to 24.59% (15) of the cases if agreed injunctions are removed. As for damage awards, they appear in 42.62% (26) of the cases, and they drop to 24.59% (15) -We need not spend much time on the content of the complaints in the File Sharing cases, as they were all based on the same template and therefore differed from one another in only a few ways.
Of the 512 File Sharing cases, 93.75% were filed by the recording industry, with an average of 5.8 labels joining together as plaintiffs. The remaining cases were brought by the movie and television industry, with an average of 2.6 studios as plaintiffs. Most of the cases (70.51%) involved a single, named individual as defendant, but a sizeable minority (29.49%) were Doe-defendant cases. The latter tended to involve multiple defendants (5.8 on average) and were filed so that the plaintiffs could issue subpoenas to Internet service providers, so as to discover the identity of the Does using their IP addresses. The recording industry cases averaged 8.4 works per defendant (all sound recordings), with the movie industry cases at 2.1 (all audiovisual works).
Other than that, the complaints were essentially identical. The largest plaintiff was always a Fortune 1000 firm or subsidiary. The claims were exclusively federal copyright infringement and only claimed violations of the right to reproduce and the right to distribute. In all instances, the plaintiffs sought injunctions and statutory damages based on willful infringement.
The only other data of note involved the courts in which the cases were filed. Here we observed some surprising contrasts with the non-File Sharing cases. The only district with more than 10% of the File Sharing cases was the Eastern District of Pennsylvania, with 15.43%. The Western District of Texas was next, with 8.60%. The only other two jurisdictions with more than 5% were the Southern District of Texas, with 6.05%, and the Northern District of Illinois, with 5.07%. The two courts that dominated the Commonplace cases-the Central District of California and the Southern District of New York-were sixth, with 4.10%, and ninth, with 2.54%, on the File Sharing list, respectively, making each about threequarters smaller in representation than in the Commonplace cases.
Course of Litigation.-For the File
Sharing cases, the most interesting non-complaint data came from the non-Doe cases, of which there were 361, because very few Doe cases proceeded much further past the complaint.
61
In the non-Doe cases, the defendant answered the complaint only 11.13% of the time, a much lower percentage than that observed in non-File Sharing cases. (Even the Performing Rights cases had a higher answer rate 61 . No answers were filed in any of the Doe cases and very few, if any, dispositive motions were filed or terminations occurred (other than voluntary dismissals). of 51.6%.) And when the defendant filed no answer, he or she also filed no dispositive motion. Indeed, named defendants did not file any motions in the File Sharing cases; the dispositive motion practice was left to plaintiffs filing for default judgments, which occurred in 38.50% of the cases.
Given this low defendant response rate, it is no surprise that the overall activity in the cases was minimal. In 95.29% (344) of the non-Doe cases, the court made fewer than two substantive decisions. And in 55.68% (201) of those cases, not a single substantive decision was made. The highest number of substantive decisions in any File Sharing case was eleven.
Most of the non-Doe cases (63.43%) ended in a voluntary termination of some sort. In the remainder, the plaintiff was declared the winner, mostly by default judgment. Just as with the Performing Rights cases, no File Sharing case ended with the court identifying the defendant as the winning party. And the time to get to these terminations was shorter than in Commonplace cases, with a median of about half a year (185 days) and a mean of 286.50 days with a standard deviation of 316.81.
As for remedies, the court explicitly ordered damages in 33.52% of the 361 non-Doe cases, with the plaintiff getting unenhanced statutory damages in 117 of those cases (32.4%) and an injunction in 120 (33.24%).
IV. Analysis
We hope the foregoing description of our data will be of help to legislators, practitioners, scholars, and others interested in the practice and development of copyright law. In the last Part of this Article, however, we move from description to analysis, using correlations and regressions to delve more deeply into the data. Or at least some of it. Given the sheer breadth of the information collected, we have chosen only two issues to explore. (We leave other avenues of inquiry to future researchers, to whom we gladly make our data available. 62 ) First we will examine the differences between copyright litigation and other civil cases. Then we will explore the ways in which the identities of the parties and subject matters in copyright cases interact with one another-and sometimes influence litigation outcomes.
A. Comparing Copyright Cases to Other Civil Litigation
In this subpart, we compare our copyright case data to various data sets involving other kinds of civil litigation, in an attempt to see whether copyright litigation is unique. In particular, we examine where cases are filed, the extent to which cases are "hard," and how and when they terminate. Texas Law Review [Vol. 92:1981 Our analysis confirms the commonly accepted belief that copyright cases are filed at a higher rate in the Central District of California and Southern District of New York than other civil cases. However, our data indicate that plaintiffs are less likely to receive a favorable judgment in these districts.
We also find, interestingly, that when compared to civil litigation in general and to patent and trademark cases more specifically, copyright cases end up in about the same place-a settlement or voluntary dismissal-but take longer to get there and contain more substantive decisions and docket entries. Copyright cases also result in a higher percentage of trials. All of this suggests that copyright law's complexity, uncertainty, and standard-and fact-driven doctrine cause litigants and courts to work harder to reach the typical civil litigation result. 63 1. Geographic Distribution of Cases.-The geographic distribution of copyright cases fits with the common notions of copyright "hotbeds." 64 Thirty percent of Commonplace cases were filed in either the Central District of California or Southern District of New York. The question, however, is whether this simply follows the typical distribution of civil litigation in federal courts or is unique to copyright law.
To answer this question, we compared our data to data from the Administrative Office of the United States Courts (AO) from the same time period. 65 In What makes this observation even more interesting is the identity of the parties litigating in these districts. One might reasonably assume that the plaintiffs are major media companies-content-industry incumbents protecting publications, music, and motion pictures in their own backyards. This assumption is presumably what drives the belief that these are copyright-heavy jurisdictions. This is, however, not the case. Focusing just on the 71 Commonplace cases filed in the Central District of California, 77.46% were filed by either individuals or small firms. And the clothing industry made up the highest percentage of plaintiffs in a single industry (32.40%). 69 Television and motion picture plaintiffs, which one would assume dominate the industry in that district, constituted only 28.16% of cases filed. Something other than the copyright industries commonly associated with the region is driving litigation in the hot districts. Perhaps the belief that these are copyrightsavvy courts attracts copyright holders of all types to them.
Yet the statistical relationship between various litigation outcomes and the hot districts suggests that those districts are not incredibly plaintiff friendly. We ran a number of regressions and included, as an independent variable, whether a case was filed in either of the two hottest districts, the Central District of California or the Southern District of New York. 70 That variable significantly predicted only one dependent variable: plaintiff as winning party-and the relationship was negative. 71 In other words, filing in one of the two hot districts decreased the likelihood of a plaintiff win.
68. Moreover, the Commonplace cases we coded may actually understate the degree of concentration in the Central District of California and Southern District of New York. As detailed earlier, see supra note 16, there were 111 randomly pulled cases in which the electronic version of the complaint was not available. As it turns out, 72 of those cases were filed in the Central District of California and 9 in the Southern District of New York. If the Commonplace cases that appear in these uncoded complaints were included in Table 14 , the percentage of copyright cases in these districts would be even higher.
69. Notably, clothing plaintiffs made up the largest percentage of cases filed in the Southern District of New York (22.22%).
70. All the regressions and their results are reported in Appendix B. In each regression, we controlled for the industry of the parties, the size of the parties, the number of parties, the number of works at issue, whether it was an intra-industry dispute, whether the works were high authorship, whether the author was a plaintiff, and whether the case was filed in one of the two hottest districts.
71. See infra Appendix B, Regressions 1 & 2. Both regressions are multinomial logistics with Winning Party as the dependent variable. The only difference between the two is that Regression 1 uses "Plaintiff is a Small Firm" as a binary independent variable and Regression 2 uses "Plaintiff is an Individual" instead. The reasons for running both regressions will become clear in section IV(B)(1), but for present purposes-i.e., measuring the likelihood of a Plaintiff Win in the hot districts-it makes no difference; both produce statistically significant results at a 95% confidence level, and both report a relative-risk ratio of around 0.34 (meaning that the plaintiff's 2014] Copyright's Topography 2009
In short, although a disproportionately high number of copyright cases are filed in the Central District of California and Southern District of New York, plaintiffs are less likely to obtain a judgment in their favor there. Of course, these plaintiffs may still be receiving favorable settlements, and there is not a statistically significant relationship between defendant wins and the hot districts. Nevertheless, the data suggest that there is a disconnect between any perception of favorability in these districts and the reality of fewer outright plaintiff victories.
Percentage and Magnitude of "Difficult" Cases.-Another issue
we can examine is how contested or difficult copyright cases are compared to other civil cases. The AO data and other previous studies provide four points of comparison that give us insight into the possible uniqueness of copyright cases. First, the AO data allow us to compare whether defendants answer at a different rate in non-copyright litigation. Second, data collected by other scholars allow us to compare the number of substantive decisions made by courts. Third, data collected by other scholars also allow us to compare the number of docket entries in cases to get a sense of the overall level of contentiousness. And finally, the AO data allow us to compare the rate of voluntary dismissals and trials.
We begin at the beginning of the case-the complaint and the response thereto. Among other things, the AO tracks whether the "issue is joined," which the AO defines as the filing of a formal answer to the plaintiff's complaint. 72 The AO data indicate that the issue was joined in 53.67% of comparable civil litigation cases observed from 2005 through 2008. For patent and trademark cases during that period, the percentage of joined cases was slightly higher (56.01%). In the Commonplace copyright cases we observed, the defendant filed an answer in 57.70% of the cases. This is almost exactly the same as that observed in the patent and trademark AO data, and very similar to that observed for comparable civil litigation cases. Accordingly, based on the filing of an answer alone, copyright cases are contested at a similar rate to other types of civil litigation.
Continuing through the life of the case, we find two other ways to measure how contested or difficult litigation becomes. As discussed above, we coded both the number of substantive decisions the court made and the number of docket entries so as to gain insight into each copyright case's intensity. David Hoffman, Alan Izenma, and Jeffery Lidicker's Docketology study of civil litigation included data on how many lawsuits constituted "difficult cases"-cases with some level of contentiousness or chances of winning decrease by about 66% when filing in those districts). That said, one should not attach too much significance to this finding, because the chances of a plaintiff win are small to begin with, given that most cases terminate without a win for either party.
72 73 Comparing these two data sets gives us insight into whether copyright cases are similar in intensity and difficulty to other civil cases.
First, the number of substantive decisions. Hoffman et al. coded, as we did, any nonministerial, substantive decisions by the district court in a given case. 74 As Table 15 shows, the percentage of "difficult" or intense copyright cases is almost identical to the percentage the Docketology study found in other civil litigation. 75 This would suggest that copyright litigation is no more likely to present "difficult cases" to the courts than other civil litigation. That said, when copyright cases get "difficult," the data indicate that they require a lot more work, and perhaps generate a lot more friction from the parties, than other "difficult" civil cases. As seen in Table 15 , the average number of substantive decisions per "difficult case" is much greater in copyright litigation-almost double that observed for other civil cases from the Docketology study. This suggests that if a copyright case is difficult, it is really difficult, perhaps because it involves complex legal and factual issues. Or maybe when a copyright litigation gets contentious, it becomes very contentious, and thus requires much more effort to ultimately resolve.
Next, the number of docket entries. As the Docketology study notes, this variable is a very crude tool by which to measure case difficulty or intensity across courts, as different courts follow very different practices for 73 . See Hoffman et al., supra note 9, at 710 (defining "difficult" cases as those that contained "hard" orders, which were orders beyond mere "ministerial orders," such as orders on motions for dismissal or summary judgment).
74. Id. at 713. 75. See id. at 710 (indicating that 484 out of 980 cases contained at least one "hard" order).
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numbering entries in their dockets.
76
With that caveat in mind, the comparison does show some differences: Docketology observed that about 61.22% of cases had fewer than 15 docket entries, 77 but our Commonplace cases produced a much lower number (26.11%). Therefore, to the extent that the number of docket entries provides an insight, copyright cases appear more difficult or intense than the average civil case.
One final point of comparison emerges at the end of the case, and it too establishes that copyright cases are more contentious then other civil litigation: the percentage of cases going to trial. While we observed a very low percentage of Commonplace trial cases (4.81%), the general litigation AO data for the same period reported only 1.52% of civil cases resulting in a bench or jury trial. This difference, which is statistically significant, 78 is another indicator either that copyright cases involve uncertainties requiring court intervention or that copyright litigants are more willing to push hard. Even patent and trademark cases demonstrated a lower trial percentage of only 2.32%. 79 Together, these four points of comparison suggest that copyright cases get contentious at a rate similar to that of other civil litigation, and patent and trademark litigation in particular. Within those contentious cases, however, we see statistically significant differences in the number of substantive decisions, the number of docket entries, and the number of trials, indicating that they become more contentious or "difficult" than civil cases more generally. This difference may be due to the fact-or standarddriven nature of copyright law, or perhaps to the complexity of the law in comparison to commonly litigated fields like commercial law. 80 In any event, once a copyright case gets hard, it apparently gets really hard and more difficult to resolve. 81. This does not include those cases in which the type of termination was coded by the AO as "other," because it is unclear in those cases whether the termination was voluntary. Voluntary termination included cases coded by the AO as terminating by settlement, voluntarily, or by consent. Involuntary termination included cases coded as terminating because of lack of jurisdiction, remand, motion before trial, jury verdict, directed verdict, court trial, appeal affirmed from magistrate judge, or appeal denied from magistrate judge. Other studies have reported Texas Law Review [Vol. 92:1981 variance, particularly when compared to patent and copyright cases, these percentages are close. Copyright cases, however, take longer to get there. We observed the median pendency of Commonplace copyright cases to be 288 days. The AO reports a median pendency for a comparable civil litigation of 251.
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The median pendency was also shorter for patent and trademark cases, at 217 days. 83 So the median Commonplace copyright case took 37 days longer (a little over a month) to terminate than the median comparable civil litigation suit and 61 days longer (about two months) to terminate than patent and trademark cases. In the end, however, copyright cases produce similar results-voluntarily dismissing at a similar rate as other civil cases. These results reinforce those above: copyright cases are simply more difficult to resolve.
B. The Role of Party Size and Industry
Some of the most unexpected data reported in Part III involve party characteristics such as size and industry. The following discussion delves more deeply into those data, revealing some fallacies in common assumptions about copyright litigants and demonstrating that some party characteristics bear a significant relationship to case outcomes.
1. Party Size.-Both the popular literature and scholarly accounts portray major media companies as aggressive drivers of expansive copyright, dominating the landscape and dictating legal outcomes. 84 The litigation data, however, tell a more nuanced tale. Major media companies are certainly active, but only in specific, targeted spheres, and are not as ubiquitous as the size of their copyright portfolios and tales of their different settlement rates, but without knowing the specific methodology for determining what is a "settlement," comparison to our data becomes difficult. See, e.g., Kevin M. Clermont, Litigation Realities Redux, 84 NOTRE DAME L. REV. 1919 REV. , 1954 REV. -55 (2009 dominance might suggest. In contrast, smaller firms are surprisingly active, and both small firms and individuals have a statistically significant impact on various case outcome variables.
Start with the big boys. Fortune 1000 firms and their subsidiaries were the largest plaintiffs in 65.52% of the 957 cases we coded, suggesting an active and dominant industry of major media companies. 85 But the vast majority of those cases (512) were File Sharing cases-the routine, cookiecutter lawsuits that media companies abandoned after 2008. One can therefore safely ignore those cases when discussing today's litigation trends. Of the remaining cases, 60 represented a different kind of cookiecutter litigation: the Performing Rights lawsuits in which bars and restaurants were accused of failing to pay licenses for public performances of musical works. So 572 of the 628 cases that Fortune 1000 companies filed were what one might call "cost of doing business" cases-where there is infringement to be combated, but it is low-level, and, if the allegations are true, liability is not seriously in doubt. One can add to this category another 15 cases in which leading software companies like Microsoft and Adobe sued small-scale online sellers of pirated software, a similarly formulaic form of repeat litigation.
That said, we observed a few instances of cutting-edge major media litigation, where the allegations, even if true, were hardly routine and did not necessarily establish infringement under current law. For example, there were 2 gray-market importation suits. 86 And some suits in which liability was certain might nonetheless have raised unsettled issues, like the File Sharing cases that involved subpoenas to third-party ISPs 87 or high jury awards for statutory damages.
88 But these were rare exceptions; almost all 85. Six companies control 90% of the content in the television, film, radio, and news industries: CBS, Disney, General Electric, News Corp., Time Warner, and Viacom. Ashley Lutz, These 6 Corporations Control 90% of the Media in America, BUS. INSIDER (June 14, 2012, 9:49 AM), http://www.businessinsider.com/these-6-corporations-control-90-of-the-media-in-amer ica-2012-6. All are Fortune 1000 companies. We therefore use our "Fortune 1000" category for Party Size as a proxy for major media companies. Such a proxy might capture additional companies as well, but this overinclusiveness is not a problem because our conclusion is that major media is less active than one would expect, not more.
86. These suits should be seen not as run-of-the-mill enforcement cases, but as part of a concerted effort on the part of major media companies to make new law-namely, to establish that copyright law forbids certain unauthorized gray-market imports. 88. E.g., Sony BMG Music Entm't v. Tenenbaum, 660 F.3d 487 (1st Cir. 2011) (holding that the major media cases were routine, small-scale efforts to combat clear infringement. For the most part, then, the courtroom is where big media collects the spoils rather than fights the war. With that in mind, perhaps it is no surprise that regression analysis shows that having a Fortune 1000 plaintiff produces at least one statistically significant result: such cases are 164 days shorter on average than other cases.
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Another way of measuring the role of major media is to study the defendants it targets in Commonplace cases, as set forth in Table 16 . For one thing, major media never files suit against itself; there were no cases in which Fortune 1000 companies were adversaries. An even more surprising finding is that only 5.48% of the cases involved a Fortune 1000 plaintiff against an individual defendant (the Goliath v. David cases)-and the opposite proposition (David v. Goliath) occurred just as often, if not slightly more (6.01%). This is not to say that the influence of major media companies in copyright law has necessarily been exaggerated. Our study focuses on filed cases only, and industry power clearly enables major media companies to resolve many disputes without filing suit.
90
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And their influence over domestic legislation and international policymaking is well documented.
92
it was reversible error for a district court to reduce statutory damages under the due process clause with a motion for remittitur pending); Capitol Records, Inc. v. Thomas-Rasset, 692 F.3d 899 (8th Cir. 2012) (affirming damages of $222,000 for twenty-four infringements).
89. See infra Appendix B, Regression 3. At a confidence level of 95%, the overall range is 21.34 to 306.21 days shorter, with 163.77 as the midpoint. Note that this regression-like all the regressions we performed-controls for the industry of the parties, the number of parties, the size of the parties, the number of works at issue, whether it was an intra-industry dispute, whether the works are high authorship, whether the author is a plaintiff, and whether the case was filed in the two hottest districts.
90. The two figures have a margin of error of ±2.25% and ±2.35% respectively. 91. See, e.g., Gibson, supra note 11, at 890-91 (highlighting the nearly universal practice among major media companies of acquiring licenses from copyright holders prior to using copyrighted works, rather than relying on fair use doctrine).
92. Who does go to court? Small firms. Setting aside the bygone File Sharing cases, small firms are far and away the most common litigants, constituting the largest plaintiff 55.73% of the time and the largest defendant 73.93% of the time. 94 Indeed, Table 16 reveals that half of the Commonplace cases involve small firms as both the biggest plaintiff and the biggest defendant. Moreover, not only are small firms ubiquitous, but regression analysis reveals that when a small firm is the largest plaintiff, the chances that the defendant will win the case decline by more than 70%. 95 Individuals, too, have a measurable impact on certain litigation outcomes, but here the story is what one would expect. For example, when the largest plaintiff is an individual, the chances of an adversarial termination increase by a factor of 3.61. 96 Of course, that finding alone does not tell us which party prevails, but a separate regression reveals that when the largest plaintiff is an individual, the chances of a defendant win increase sixfold.
97
This is an unsurprising finding: when an individual plaintiff files a case, he or she will be facing a bigger defendant (either a small firm or a Fortune 1000 company) about 85% of the time, and a disparity of resources may follow.
There is, however, another possible explanation for the lack of success of individual plaintiffs: they may be too attached to the copyrighted work and thus may fail to dispassionately evaluate their chances of success in litigation. Research suggests that when individuals own the copyright to a work, they experience an endowment effect that causes them to value the copyright at a level higher than an objective assessment would merit-and "interindustry negotiations" and was shaped largely by predominating industry interests).
93. Note also that the Fortune 1000 classification was the only Party Size category that had no statistically significant relation to our various measures of case process and outcome-e.g., whether the case terminated with an adversarial ruling, whether the chances of a plaintiff win or defendant win increased, how long the case lasted, and so forth. As discussed below, the other two Party Size categories (Small Firm and Individual) had some significant relation to at least one of these variables.
94. These figures change to 64.23% and 72.06% if we count Commonplace cases only. Keep in mind that "Small Firm" refers to any party that is not a Fortune 1000 company or an individual. See supra note 21.
95. See infra Appendix B, Regression 1. The relative-risk ratio is 0.26 (meaning that the defendant's chances of winning decrease by 74%), and this result is significant at a confidence level of 99%. Nevertheless, one should not attach too much significance to this finding, because the chances of a defendant win are small to begin with, given that most cases terminate without a win for either party.
96. Valid at a 99% confidence level. See infra Appendix B, Regression 4. 97. The relative-risk ratio is 6.11 and the confidence level is 99%. See infra app. B, Regression 2. Keep in mind that the chances of a defendant win are small to begin with, so a sixfold increase may not be large in an absolute sense. Texas Law Review [Vol. 92:1981 this inflated value is due, at least in part, to an ownership bias. 98 The presence of nonindividuals in the plaintiff group may help mute any such tendency, resulting in fewer bad cases being filed.
One final variable helps us explore the endowment effect theory: whether the author of an allegedly infringed work is one of the plaintiffs (not necessarily the largest), which is true in 81.72% of the Commonplace lawsuits. Regression analysis shows that the presence of this factor decreases the chances that the plaintiff will prevail by about 70%. 99 This finding is consistent with research that finds an even stronger endowment effect for those who create copyrighted works, as opposed to those who merely own them. 100 
Party Industry (High-IP and Low-IP).-Our analysis concludes
with an exploration of another surprising finding: the prevalence of low-IP industries and works in copyright litigation. In the Commonplace category, the industry that is the most common plaintiff and most common defendant is Apparel/Fashion/Textiles, at 13.58% on both lists. Architecture and Industrial Design also rank high.
101 (Recall that we saw similar results in the Subject Matter classification, where Apparel/Fashion/Textiles, Architectural Works, and Industrial Design combined to make up almost 30% of all litigated works in Commonplace cases.) 102 The conventional wisdom is that these industries operate at copyright's periphery-thus the low-IP label. Apparel is famously difficult to protect under copyright law, 103 and industrial design and architectural works are 98. See Christopher Buccafusco & Christopher Sprigman, Valuing Intellectual Property: An Experiment, 96 CORNELL L. REV. 1, 27 (2010) (finding that both regret aversion-the desire to avoid feeling unhappy if one's choice produces an undesirable result-and optimism or ownership bias-the tendency to value things associated with oneself more highly-distinctly contribute to the valuation asymmetries inherent to the endowment effect). Note, however, that the potency and validity of endowment effects generally has recently come under fire. See Gregory Klass & Kathryn Zeiler, Against Endowment Theory: Experimental Economics and Legal Scholarship, 61 UCLA L. REV. 2, 6 (2013) (asserting that "the best available evidence" no longer supports the "generic" application of the endowment effect).
99. See infra Appendix B, Regressions 1 & 2. As explained previously, see supra note 71, we ran two regressions with Winning Party as the dependent variable, but both produced statistical significance at the 95% confidence level and a relative-risk ratio of about 0.30. Again, remember that the chances of a plaintiff win are always small, so a 70% decrease may not be as large as it first appears.
100. See Buccafusco & Sprigman, supra note 7, at 31. Another interpretation of this data is that U.S. copyright law does a poor job of protecting moral rights-i.e., vindicating the special connection that authors have to their creative works. (We are indebted to Justin Hughes for pointing this out.)
101. For the complete rundown, see supra Tables 3 & 4. 102. See supra We also combined the industry data to see how often a dispute occurred between parties of the same industry. As Table 18 shows, such intra-industry disputes occurred in 74.15% of Commonplace cases-a high figure, given that the coding used seventeen different industry classifications. Reducing those classifications to just Core and Non-Core reveals that disputes are just as likely to occur within Non-Core industries (43.34%) as within Core (43.86%). These findings have two implications. First, low-IP industries may litigate copyright issues at a disproportionately high rate precisely because they are low-IP. Legal outcomes are less certain for industries and works at the periphery of copyright law, and litigation is one way to reduce that uncertainty. And low-IP, Non-Core industries are probably more diffuse and less homogenous, such that filing suit may perform an important communications function-a clear signal that an unfamiliar plaintiff is serious. In contrast, Core copyright industries are more likely to comprise a small number of repeat players who are accordingly more able to resolve disputes before suits get filed. (Consider again the concentration of copyright ownership in major media companies.) And Core industries presumably also experience less uncertainty about copyright law, reserving their litigation resources for the kinds of cookie-cutter, cost-of-doingbusiness cases not reflected in the surprisingly diverse Commonplace category.
Second, the prevalence of low-IP industries and works in copyright litigation highlights the importance of limiting doctrines in copyright law.
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The clothing cases tend to involve copyrights in simple, two-dimensional patterns, which the rightholder deploys to sue manufacturers and retailers galore. Perhaps that is as it should be, but it highlights the importance of both aspects of copyright's originality requirement: (1) the low threshold for creativity and (2) the need to prove that the creativity is the author's own, rather than a copy of a preexisting work, as many of the clothing patterns probably resemble something that has been done before. 106 Both researcher and practitioner might also be well-advised to become more familiar with "thin" theories of infringement analysis applicable in a low-IP context, such as those requiring "virtual identity" rather than "substantial similarity" to prove infringement. 107 Likewise, the primacy of industrial design and architecture cases suggests attention to limiting doctrines. The useful article doctrine is not just an academic concept that helps students learn the difference between patent and copyright; it has a real importance to everyday litigation. And mechanisms like the idea/expression dichotomy, fact/expression dichotomy, merger doctrine, and other limitations on functional goods 108 assume importance outside the software context.
V. Conclusion
Our study represents a first step in the direction of a more robust, empirically accurate understanding of what copyright looks like in the courtroom. Our results show that copyright litigation differs in some significant ways from other litigation and that it also varies from what copyright experts might expect. We hope that this data will inform the ongoing conversation about the direction of copyright law and provide a basis for future research along the same lines.
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